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DEPARTMENT OF THE ARMY
Washington, D.C. 20310

Honorable

Spesker of the House of Representatives

Dear Mr. Speaker:

There is forwarded a draft of proposed legislation "To exempt
certaln contracts with foreign contractors from the requirement for
an examination of records clause."

Thils proposal ls a part of the Department of Defense Legislative
Program for the 89th Congress, and the Buresu of the Budget has advised
thet it has no objectlon to the submission of this proposal for the
conslderation of the Congress. Similar proposals were introduced
in the 86th and 87th Congresses under H. R. 11824 snd H. R. 5163,
‘respectlvely. As to each of those bills, the Comptroller General
recomended certain changes which have now been Incorporated in this
proposal. The Department of the Army has heen designated as the
representative of the Depariment of Defemse for this legislation. It
is recommended thet this propossl be enacted by the Congress,

Purpose of the Legislation

The purpose of this legislation is to exenpt certain contracts
between the United States of America snd foreign econtractors, including
forelgn governments and foreign subcontractors, from the requirement
for an examination of records clouse when such exemption would serve
the best interests of the United States. Section 2313(b) of Title
10, United States Code, Section 304(c) of the Federal Property and
Administretive Services Aet of 19h9, as added by the Act of Qctober 34,
1951 (65 stat. 700; 41 U.s.C, 254(c)), and Section 3(b) of the Act
of August 28, 1958 (Public Law 85-80k; 72 Stat. 972; 50 U.5.C. 1k33(b)),
require that negotlated contracts contsin a provision entitling the
Comptroller Generel of the United States and his representatives to
examine any bocks, documents, bapers, or records of the contractor or
any of his subcontractors that dlrectly pertaln to, and involve
trensactions relating to, such contracts, The proposed legislation
amends each of these sections so as to provide that such a provision
may be owmltted from contracts with foreign contractors or foreign
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subcontractors, including forelgn goveroments if the agency head deter-
mines that the omlsslon will serve the hest Interests of the United
States, provided that the Comptroller General or hls deslgnee concurs
in such & determination in ceses vhere the clauge 1s to be omitted
from contracts or subcontracts with contractors or subeontractors

other than s foreign government or its sgencies, or foreign contractors
or subecontractors that sre precluded by the laws of the country
iavolved from making thelir records avallsble, In addition, the pro-
posed amendments of Sectlon 2313 of Title 10, United States Code, and
Section 3(b) of the Act of August 28, 1958, supra, provide thet the
deberminatlion to omit the provision for an examinetbion of records
clause from o conbract shall he submlitied in writing to the General
Accounting Office with the contract to which it applies. BSuch a
provision is not necessary in the cese of the amendment of Buetion
304(e) of the Pederal Property and Administrative Serviees let of

1949, supra, since Section 307(e) of that Act (63 Stat. 396; Wi U.8.C.
257 (c}} currently contains such & requirement. ‘

The present requirements for the lnclusion of an exemination of
records clause have resulted in dlfflculty and deley in plasing
contracts with foreign contractors snd forelgn subcontractors, snd in
cne instence 1t resulted In a failure to accomplish procurement of a
vitally needed item. Such diffieulties and delays are particularly
evident, and procurement ls especlally hampered, in contracting with
forelgn governments or sgencies thereof, since the regquirements for the
examination of records clause involve a derogatlon of soverelgn rights.

Past and current experience indicabtes that some Torelgn con-
tractors and subcontractors are reluctant to permit the examinetion
of their records and sccounts by United States officlals, (ases
vherein delays in contracting for needed supplies snd servicee were
encountered after prolonged negotlations have involved the Kippon
Telegreph Telephone Publie Corporstion for broadeasting, telecommmicatbions
services and maintenance work; the Japanese National Ralliways and
the Ministry of Transportation (Jspan); the Japsn Brosdeasting
Corporation; Nagoya Stevedoring Conmtraetors In Jepen; Netherlands
Postal and Telecommunleations Adwministration; Belgium Reglme des
Telephones Et Telegraphes; Deutsche Bundespost; and the Deutsche
Bundesgbshn, In each of these cages the United States is in need of
supplies or services that are cbiainable from a single source of
supply and thus ls limlted in its ability to demand contractusl pro-
vislong vhich are not favorebly congldered by another sovereign or an
individual contractor subjeet to the jurisdicition of such sovereign.
Although the Department of Defense completely favors the need for a
contractual right to examine the contractor's records, there sre
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cages in which it must be recognized that acquisition of certain supplies
snd services necessary to the accomplishment of & wilitery mission is
paramonnt to the need for sudit of the contracht under the examinstion of
records clause. It 1s in these cases that the proposed leglslation will
provide an expedient partlcularly vhere time is of the essence, A ‘
similar need for exemption from an examination of records clause in such
circumstences has been recognized by the Congress in other laws. For
example, Section 166 of the Atomic Energy Act of 1954 (68 Stat, 951;

42 U.5.C. 2206) exempts contracts with foreign governments and foreign
producers from the requirements for the inclusion of the exswination of
records clause provided for therein, A similar provision is alse
contained in the Forelgn Assistance Act of 1961 (Publie law 87-195;

75 Stat 45h; 22 U,8.C. 2393). Under Public Law 87-653 (76 Stat 528;

10 U.5.C. 2306) the head of an agency may waive, in exceptional cases,
requirements for a certification that the cost or pricing data subw
mitted by the contractor was accurate, couwplete, and current. The
General Accounting Office has reviewed the proposed legislation and
interposes no objection.

Cost and Budget Data

The enactment of the proposal would not cause an increase in the
budgetary requlrements for the departments and sgencies concerned.

8incerely,
2 Incl Stephen Aliles
1. Draft of leglalation Secretary of the Army
2, Seectional Analysils
3
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